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FOR INCORPORATION’ 


BY JOHN H. SEARS, 
of the St. Louis Bar. 


Explanation and forms of organizations having usual advantages of corpora- 
tions, but not subject to corporate taxation, reports, qualification under foreign 
corporation laws, etc. 


These organizations are known as “Massachusetts Trusts.” A recent deci- 
sion of the United States Supreme Court holds that they are effected under 
the common law. They are, therefore, of interest everywhere. 
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This book is published by the author. It is a monograph that no lawyer 
would wish to be without. It deals with a wholly new idea of business com- 
bination which is free from all corporation restrictions and has become very pop- 
ular in Massachusetts, where even the public corporations are making use of it. 
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THE BEST FORM BOOK ON FIRST PLEADINGS 


(iregory s 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar 





Deposition of a ‘‘Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My declaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms ior beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mai! out of St. Louis. 
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DECLARATION OF DIVIDEND AS FRAUD 
AND DECEIT MAKING DIRECTORS LI- 
ABLE TO PURCHASERS OF STOCK, IN 
OPEN MARKET. 





We are advised by 46 N. Y. Law Jour- 
nal, 1052, that the dissenting opinion of 
Judge Miller, in Ottinger v. Bennett, 129 
N. Y. Supp. 819, 144 App. Div. 525 has 
been adopted by New York Court of Ap- 
peals. This is, probably, one of the most 
important decisions lately rendered. 

We do not yet find the Court of Appeals 
decision in advance sheets of Northeastern 
Reporter, but assume the correctness of our 
contemporary’s statement as justifying com- 
ment on Judge Miller’s opinion. 

The case in which that opinion was ren- 
dered shows, that the directors of a New 
Jersey corporation were alleged by a com- 
plaint in a New York court to have declared 
a dividend upon its common stock and its 
subsequent payment ; that the dividend “was 
not made or declared from surplus or net 
profits’; that at the time of such declara- 
tion and payment the law of New Jersey 
prohibited any declaration of a dividend 
except from surplus or net profits arising 
from its business, nor division of any part 
of its capital stock except in a particular 
method provided and that for violation of 
this law the directors were to be jointly and 
severally liable to the corporation and its 
creditors, with the right of a dissenting 
member to save himself from such liability 
by causing his dissent to be entered on the 
minutes. 

It was further alleged that the directors 
caused said declaration of dividend to be 
published in the newspapers and dissem- 
inated among the public, with intent to de- 
ceive the public and induce it to purchase 
stock of said corporation ; that plaintiff pur- 
chased 600 shares of said stock for $12,675, 
when the stock was intrinsically worthless, 





and that he did so in reliance upon com- 
pliance by the directors with the require- 
ments of New Jersey statute. 

The New York Appellate Division of Su-_ 
preme Court held the complaint stated no 
cause of action, among other reasons, be- 
cause the statute prescribed a penalty for 
such abuse of authority, and that the direc- 
tors owed no duty to plaintiff who was not 
a creditor of the corporation. 


Judge Miller said; “The plaintiff pleaded 
the New Jersey statute; but the action is 
not brought thereon, It may be assumed 
that the remedy given by the statute is ex- 
clusive; but an action for fraud or deceit 
can hardly be said to be statutory. The fact 
that it was unlawful to declare dividends 
except from surplus or the net profits aris- 
ing from the conduct of the business is an 
element to be considered in determining the 
quality of the defendant’s act as a repre- 
sentation, and the reliance which the public 
might naturally be expected to place upon 
it as such. It is familiar law that a fraud- 
ulent representation may be effected by 
conduct, by acts as well as by words, by 
silence when there is duty to speak, by 
half-truths calculated to mislead, or by 
reckless statements made without leave.” 

It is equally well settled that the 
representation need not be made directly 
to the party injured by it, and that one who 
is induced to enter into a contract by false 
representations of a third party may have 
a right of action against the latter for tne 
wrong. The principle of the decisions is 
that a party is answerable for what he in- 
tends to accomplish; that one who inten- 
tionally deceives another to his injury, no 
matter how, is accountable for the wrong; 
that a party is liable for misrepresentations, 
either by conduct or by words, made for an- 
other to act upon, if they were calculated to 
deceive and if in fact they do deceive such 
other person into acting in reliance upon 
them to his injury.” 


This excerpt states sound principles so 


clearly, that we felt it should be given in 
extenso, and thus make it appear how verily 
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like quibbling is the literalism that the ma- 
jority in the Appellate Division followed. 

Indeed, it seems to us that the New Jersey 
statutory prohibition need not have been 
referred to at all, as the popular under- 
standing of what is a dividend is such, that 
when one has been declared, there is an im- 
plied assertion that it is from surplus or net 
profits. Therefore, where such a popular 
understanding is taken advantage of with 
intent to deceive the public and one of the 
public relies on it to his injury, he ought 
to have a right of action. 

If there is such a statute—and there gen- 
erally is—as in New Jersey, it would seem 
cumulative, if 





not entirely declaratory, 
especially as it refers merely to rights of a 
corporation and its creditors against direc- 
tors. 

It were a strange thing, indeed, if the 
general law of fraud and deceit leading to 
one’s injury by reliance thereon, could be 
mitigated by such a statute, when its evi- 
dent purpose is towards a more stringent 
responsibility, As evidence in aid of prov- 
ing intent, such a statute is competent. ‘The 
way the majority looked at it, however, 
made the statute a more successful means 
of carrying out a fraud, because it would 
be more strongly presumed, that a dividend 
had been properly declared. 

Judge Miller very properly observes, 
further, as follows: “The novelty of the 
action need not deter us from applying set- 
tled principles of law; but the case is not 
entirely without precedent. Keeler v. Sea- 
man, 95 N. Y. Supp. 920; Stainback v. 
Fernley, 8 L. J. Ch. 142, 3 Jur. 262. The 
latter case was decided in 1839. It should 
be said that these cases involved misstate- 
ments; but it was considered in each that 
the very act of declaring a dividend was a 
representation to the public that it had been 
earned. Perhaps Bedford v. Bagshaw, 29 
L. J. (N. S$.) Com. Law 59, is more nearly 
analogous to this case. In that case the 
directors procured the shares of their com- 
pany to be inserted in the official list of the 
stock exchange, by a misrepresentation that 
two-thirds of the scrip had been paid upon, 





held that the directors were 
liable to third persons who were induced to 
purchase shares in reliance upon the fact 
that they were listed.” 


This last cited case is very close indeed 


and it was 


to the one Judge Miller was considering, 
and yet it is possible to imagine non-liability 
there, when there might be liability in the 
Ottinger case. In the one case the public is 
being more directly appealed to than in the 
30th cases, however, are wholesome 
exponents of morality and justice and in 


other. 


fullest accord with enlightened policy. 








NOTES OF IMPORTANT DECISIONS 


COPYRIGHTS — MOVING 
DRAMATIZATION.—In Kalem Company v. 
Harper Brothers, 32 Sup. Ct. 20, Justice 
Holmes, speaking for the entire court. holds 
that to reproduce portions of an author’s work 
by moving pictures is to dramatize it. 

It appears that the copyright law was amend- 
ed in 1891 by giving to authors the exclusive 
right to dramatize their own works. It 
is assumed, that this indicates legislative con- 
struction, that prior to this amendment there 
would be no infringement of copyright in dra- 
matization by another than the author. It 
also may be said, historically, that dramatiza- 
tion in 1891 had the meaning strictly of using, 
or preparing for use, a story or novel in a 
drama to be played by living persons on a 
scenic stage. Further it may be said, we 
think, that had moving picture performances 
been known twenty years ago and specific ref- 
erence to them omitted, it might be very force- 
fully claimed the intent was not to include 
them as being within dramatization. 

Now the query comes, whether there is that 
expansibility about the terms of a copyright 
law, so far as protecting an author’s statu- 
tory rights are concerned, as is recognized to 
inhere in those principles of the common law 
which applies them to new conditions. 

Copyright is like patent right. These are 
given for the encouragement of authors and 
inventors. Their works are put forth with an 
embargo attending them, which restricts the 
public merely for the sake of encouragement 
of certain classes of individuals. Therefore, 
it would seem, that these restrictions should 
be pared down very closely in construction. 

It is not a principle expressed in a statute, 
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but a regulation or limitation of general right, 
and therefore there is nothing to reach out be- 
yond what was meant at the date of the stat- 
ute. The learned justice cites no authority as 
to the nature of privileges granted through 
copyright, but he goes upon the theory that 
illusion is so near to reality, that is to say, a 
moving picture, to life, that it should be call- 
ed a drama. We think the court is substitut- 
ing itself for Congress. i 








COMMISSIONERS, 


LIABILITY OF 
‘TC., FOR INJUR- 


SUPERVISORS, ETC., 
IS ON HIGHWAY. 


1. Common Law.—At common law no 
recovery could be had for an injury that 
was received by reason of want of repair or 
defects in a public highway. ‘The reason 
eiven generally for this doctrine is, that the 
public was under obligation to keep a high- 
in repair and that no damages could 
This may 


way 
he recovered from the public. 
have rested upon the fact that as the public 
Was required to maintain the highway, and 
as all individuals are members of the pub- 
against the 
recovery 
Kent’ seems to place the 


lic, to permit one to recover 
public, would be to permit a 
against himself. 
reason upon the fact that the corporation 
had no corporate fund, 

In a case which goes into this matter 
thoroughly? it is said: ““The doctrine that 
a private action cannot be maintained, at 
common law for an injury sustained by 
neglect of one whose duty is to repair high- 
Ways, seems to be a very ancient one. In 
Brooks Abr., Title, Action on the Case, it is 
said upon the authority of the Year Book, 
that if a highway be out of repair, so that a 
ruined and injured, no action 
lies by the owner against him who ought to 
repair it. for it is a public matter and ought 
to be reformed by presentment; and this 
doctrine was affirmed in the case of Russell 


v. Men of Devon, 2. T. R. 608, in which 


horse was 


(1) 2nd. Kent Comm., page 274. 
(2) McConnell v. Dewey, 5 Neb. 385. 








Ashurst, J., delivered the opinion, and after 
giving other reasons why the action could 
not be sustained, says, ‘but I think the case 
cited from Brooks Abr., is a direct author- 
ity to show that no action could be main- 
tained, and the reason of that case is a good 
one, namely, because the action must be 
brought by the public.’ ” 

2. Liability, if exists, must be by Virtue 
of Statute.—There being no liability at com- 
mon law, as a matter of course, none can 
exist now, unless by virtue of some statu- 
tory provision; and, by reason of the well- 
known rule, that statutes in derogation of 
the common law must be strictly construed, 
the statute must plainly show that it was 
the intention of the law-makers to make 
an official liability. 


The case of White v. Inhabitants,’ is im- 
portant upon the liability of the person in 
charge of the highway. This decision was 
rendered under the law as it formerly ex- 
isted that a person interested could not tes- 
tify, and the court held that the surveyor 
was not interested and that no action would 
lie against him. In the opinion hereafter 
quoted it will be noticed that there is no 
liability on the part of the town or the 
surveyor unless made so by statute, and 
that even if the town were civilly respon- 
sible it would not be a ground of the suit 
against the surveyor. In the opinion the 
court says: 


“It was settled many years ago that no 
action would lie at common law against a 
town, for an injury sustained by reason of 
a defect in a highway, and that the remedy 
was given only statute. Mower v. Leister, 
9 Mass. 247. And it had never been held 
that an action would lie, by the party in- 
jured, against the surveyor of the highway 
himself for his alleged neglect of duty, or 
that such surveyor is answerable, except in 
the manner provided for in statutes. 

“A surveyor is not the mere servant or 
agent of the town, but an officer created 
by statute, and chosen by the town, with 
other town officers ; and his duties are pre- 
scribed and defined by the statutes. If in 
that district of the highways assigned to 


(3) 51 Mass, ° 
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him to keep in repair, any deficiency exists, 
occasioned by his fault or neglect, he may 
be prosecuted for the same by indictment. 
\nd if the town also shall be sentenced to 
pay a fine for any such deficiency, the sur- 
within whose limits such deficiency 
found, shall be hable to the town 
for the amount of such fine and the costs 
of prosecution, to be recovered by the town 
in any action on the case, if such deficiency 


& 
existed through his fault or neglect. 


~~ Lo 
may pec 


“It follows, therefore, we think, that the 
common rule of law, which makes the azent 
or servant liable over to his employer or 
master for damages sustained by him in 
consequence of the neglect of such agent 

in this case. A 
judgment against the iown, in a civil action, 
the ground of the suit against him. 

“We are therefore of the opinion that 
the surveyor is not such agent or servant 
of the town as renders him incompetent to 


or servant, does not apply 


is not 


testify in a civil action, in which the town 
is defendant, for the defect in that part o1 
the highway which is within his district.” 


3. Were Creating of the Office Does Not 
Occupant Liable— 
cases have sustained the doctrine that the 
fact that 


upon a certain official to take charge of the 


Make the A number of 


mere by statute, a duty is cast 


roads, there can be no recovery had, if a 
liability occurred by virtue of negligence. 
This doctrine is set forth very precisely in 
4 


Young v. The Commissioners,’ where it is 


said: 


“It is difficult to imagine a more prolific 
source of litigation that would be found 
in the responsibility of commissioners of 
roads, in private actions, for neglect of 
duty, of every individual who may be in- 
jured by such neglect. In the case of 
Russell v. The Men of Devon, it was held, 
that stich action would not lie against an 
overseer of the roads for an error of judg- 
ment in the execution of his trust. No case 
can be found in which such an action has 
been sustained. Where an officer has been 
appointed to act, not for the public in gen- 
eral, but for individuals in particular, and 
from each individual receives an equivalent 
for the services rendered, he may be re- 


(4) 2 Nott & McCord, 537. 








sponstble in a private action for a neglect 
of duty, but where the officer acts for the 
public in general, the appropriate remedy 
for his neglect of duty is a public prosecu- 
tion. Harmon y. Tappenden, 1 East. 555. 

“In the case of The City of Providence 
v. Clapp, 17 How. 167, the liability is found- 
ed on the'thirteenth section of the statute 
of Rhode Island, which provides a remedy 
by indictment, and also a liability ‘to all 
persons who may in any wise suffer injury 
to their persons or property by reason of 
any such neglect. But the courts say, that 
it is a remedy, that the defendants are not 
liable for an injury complained of at com- 
mon law, but that the plaintiff must bring 
the case within the above statute to sustain 
the action.’ Colley v. Const. Lim. 247; 
Mower v. Leicester, g Mass. 250; Farnum 


v. The Town of Concord, 2 N. H. 202: 
\dams vy. Wescasset Bank, 1 Me. 261: 


— Ww 


Baxter v. Winouske Turnpike, 22 Vt. 12%; 
Eastman v. Meredith, “36 N. H. 284; Trus 
tees, etc., v. Cotton, rr Ind. 216. And in 
Freeholders v. Strader, 3 Har. (N. J.) 118, 
after a careful review of the English and 
\merican Cases, and holding the common- 
law doctrine of non-liability to private ac- 
tion in such cases, it is said that ‘from the 
earliest times, both in England and in this 
country the immediate duties of attending 
to the erection and repair of public bridges 
have been placed by law upon some public 
officer, chosen for that purpose; and yet 
not a solitary case is on record of such pub- 
lic officer having been held liable for dam- 
ages to individuals by reason of the neglect 
of his public duties. 

“Would it not, to say the least, be an un- 
wise, if not a dangerous exercise of power 
for courts in contravention of the settled 
rules of common law, to make laws giving 
the rights of private action against public 
officers, whose duties are of a general na- 
ture, and who act for the benefit of the 
public at large, and not for the individual 
for reward therefore? 


It is not to be presumed that the legisla- 
ture intended to charge the offeer entrusted 
with the repairs of roads and bridges with 
any greater responsibility by action than 
the penalty provided by statute, for neglect 
of duty. If it had been the legislative in- 
tent to introduce a new remedy for the 
benefit of individuals, it would certainly 
have said so by express provision, giving 
the injured party the right of private action 
against the officer.’ ” 
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t ; 


ctc—In another case, Dunlap v. 


Liable Only for a Penalty, 
Knapp,° 
it was held under a statute, which confer- 
red powers upon a certain person and cor- 
1esponding duties, and a penalty was added 


for his failure to comply with such duties, 
that the penalty was the only liability that 


rson could be under. In this case 


“Laws imposing upon supervisors the 
duty of repairing roads and highways, and 
subjecting them to penalties for misconduct 
in office, have been in force in this state 
ever since 1804, and yet, counsel with all 
their industry, have not found a single well- 
considered case, in which an action for spe- 
cial damages for a supervisor’s neglect to 
repair, has been maintained; although hun- 
lreds of instances have occurred within 
that period, in which such injuries have 
been inflicted; and that fact alone is strong, 
if not conclusive evidence, that, in public 
estimation, no such action is maintainable. 

“We will conclude this opinion by adopt- 
ing the language of the chancellor, in the 
case cited from 17 Johnson, and by substi- 
tuting ‘supervisors’ for ‘overseers’ (who 
discharge a similar duty in the state of 
New York); his remarks are peculiarly 
applicable to our condition. The learned 
chancellor says: ‘We have every reason to 
presume that our legislature did not intend 
to charge the officers entrusted with the 
superintendenee and repair of the public 
roads and bridges, with any greater respon- 
sibility by private suit than the penalty giv- 
en against overseers for neglect of dutv. 
If that had been their intention, and if they 
had meant to introduce a new rule of the 
subject, | think the law would and ought to 
have been more explicit. To sustain an 
action, at this day against all former prac- 
tice, is taking these officers by surprise. We 
have had our overseers from the first set- 
tlement of the colony; and the weight and 
responsibility of the trust must have been 
understood and settled in public opinion, ac- 
cording to the English law.’ ” 


( 


5. Liability of Corporation—In perhaps 
almost all cities and counties, streets and 
highways are under control of corporations. 
These corporations are of two kinds. Cor- 
porations proper, such as cities, municipal 
corporations, and quasi-corporations, such 


(5) 14.0. S. 64. 





as counties. As a general, rule, however, 
it may be stated that no matter what kind 
of a corporation it may be, before such 
corporation can be held liable for an in- 
jury resulting upon the streets and high- 
ways, of which it has charge, there must 
be statutory provision from which a fiabil- 
ity can fairly be held within-its terms. The 
mere fact that the corporation has power to 
sue and be sued, would not alone create 
the liability; especially is this true in ref- 
erence to quasi-corporations. 

An interesting case,° was decided by the 
Supreme Court of Ohio in the past year, in 
which it was held that the commissioners 
were not individually liable to the county 
for an injury on the highway, for which an 
action had been brought against the county 
and judgment procured, and by the county 
In that state the supreme court had 
held, Commissioners v. Mighels,’? that the 


paid. 


county was not liable for the reason that 
a quasi-corporation could not in the ab- 
sence of statute be held responsible for an 
Thereafter the legis- 
lature passed an act as follows: “The 
Board of County Commissioners shall be 


injury of that kind. 


capable of suing and being sued, pleading 


and being impleaded in any court of 
judician, and of bringing, maintaining 


and defeating all suits, either in law or in 
equity, involving an injury to any public 
street or county road, bridge or ditch, drain 
or water course established by such board 
in its county, and for the prevention of in- 
jury to the same, and any such Board of 
County Commissioners shall be liable in its 
official capacity for any damages, by reason 
of its negligence or carelessness, in keeping 
any such bridge or road in proper repair.” 
This statute was strictly construed, and 
in Board v. Storage,’ it was held that the 
commissioners were not responsible for loss 
of horses that were drowned on a ferry 
which was operated by the commissioners 
in conveyance of teams from a public high- 

(6) State of Ohio ex rel. v. Collins, 82 O. S. 


240. 
(7) 710. @ 227. 


(8) 75 O. S. 244. 
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way across a stream to a public highway on 
the other side. 

And in another case, Elbert v. Commis- 
sioners,® where the commissioners had caus- 
ed to be collected at a bridge on a pike a 
pile of stone, at which a person’s horses 
shyed and ran away, resulting in a person 
being thrown from a buggy and incurring 
considerable injury, it was held that the 
commissioners were not liable. 


10 


In another case,’® in which an action was 
brought against the commissioners for in- 
juries sustained by a person who was 
thrown out of a buggy by virtue of holes, 
ruts and gullies in the highway, it was held 
that the action could not be maintained for 
the reason that the road upon which the 
accident occurred, was not directly under 
the management and control of the Board 
of Commissioners. 

These cases are cited for the purpose of 
showing the very strict construction that is 
given upon statutes creating a liability for 
injuries on highways. 

In another case,’! it was held, “that the 
County Commissioners were not liable for 
injuries resulting from a defective model 
furnished by the Board of Public Works 
of the state for a bridge over a canal be- 
longing to the state. 

In another case,’* where an action was 
brought against the county, or the commis- 
sioners, in their corporate capacity, for 
damages resulting in the death of a person 
caused by the breaking down of a bridge 
by a traction engine, propelled over the 
bridge by steam and drawing a water tank, 
on which deceased was riding, it was held 
that it was a question for the jury whether 
that mode of travel and transportation of 
property over bridges, in that locality, was 
such that the commissioners should in the 
exercise of ordinary care, have anticipated 
and provided for, by putting the bridge in 


(9) 75 O. S. 474. 

(10) Smith v. Commissioners, 29 O. C. C. 610, 
affirmed 74 O. S. 484. 

(11). Alexander v. Brady, 61 O. S. 174. 

(12) Commissioners v. Coffman, 60 O. S. 527. 





proper condition for such use, and that the 
bridge being under the control of the com- 
missioners, and that the county might be 
liable under the statute above quoted from. 

In the State v. Collins,’* the 
commissioners undertook to build a new 
In doing so, the 


case of 


bridge across a stream. 
old bridge was removed, and the butment 
for such old bridge remained for some time 
in an unguarded condition. In the night 
time, parties in an automobile ran over the 
unguarded butment, and one of the parties 
Suit was brought against the 
There- 


was killed. 
county and damages recovered. 
after suit was brought upon the bond of the 
commissioners by the county to recover for 
the sum paid out by the county by virtue of 
the loss sustained. 

6. Individual Liability on Official Bond 
of Member of Board.—In the state of Ohio, 
County Commissioners, upon assuming dis- 
charge of their duties, are by statute re- 
The statutory 
provisions being as follows: “Each Com- 
before entering upon the dis- 


quired to enter into a bond. 


missioner 


charge of his duties, shall give bond 
to the state in a sum not less than 


five thousand ($5,000) dollars, with two 
or more good and sufficient sureties, being 
approved by the probate judge of the coun- 
tv, which bond shall be conditioned for the 
faithful discharge of his official duties, and 
for the payment of any loss or damage that 
the county may sustain by reason of his 
failure therein.” This statutory provision 
as to bond, had been in effect many years 
before the statute hereinbefore quoted from 
was enacted, which made the county liable. 
It was contended in this case that the in- 
dividual commissioners were liable for the 
loss sustained by the county, under the 
wording of this bond. The court, however. 
held that the bond created no additional 
liability, and that the mere fact that it 
stated that the commissioner should be 
liable for the payment of a loss or damage 
that the county may sustain by reason of 
his failure therein, would not make the 
82 0. S. 


(13) 240. 
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commissioner liable, that before he could 
be individually liable, that he must have 
done such an act that he could have been 
held individually liable, even though the 
statute requiring bond did not have that 
provision in it. In other words, that unless 
he had committed an act for which dam- 
ages could be recovered against him, that 
no liability would be on the bond. 

In State v. Chadwick," it is held that, 
“An official bond may be said to be a con- 
tract to perform in that measure the duties 
that the official would have been obliged to 
have performed, had no bond been given.” 

In Murfree on Official Bonds,” we find 
this language: “The purpose for which of- 
ficers are required to give bond and sureties 
for the due discharge of their official duties, 
is to make the bond a security for any dam- 
ages that may be sustained by reason of 
any breach of their official duty.” 

So, as before stated, it was held in this 
O. S. case, that the provision in the 
bond, specifically providing in case the 


&2 


‘county sustained a loss, added no new lia- 
bility on the commissioner; that before 
there was a breach of the bond, he must 
have been guilty of some negligent act from 
which the liability of the county followed. 

7. Individual Liability While Acting as 
a Member of the Board—Another ques- 
tion that was passed upon in the case of 
State v. Collins,?° was, that a commissioner 
could not be held liable individually for the 
acts of the board, unless it was shown that 
he was present and participated in the acts 
of the board from which the injury fol- 
lowed. 

8. Individually Not Liable Unless Act 
done Maliciously or Corruptly—A number 
of cases have laid down the doctrine that 
before a person in charge of ‘the public 
highway can be held responsible, it must 
be shown that the act for which they are 
sought to be held responsible, was mali- 
ciously done or was the result of a corrupt 
motive. 


(14) 10 Ore. 465. 
(15) Section 494. 
(16) 82 0. S. 240. 
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In Thomas v. Wilton,’ it is distinctly 
held: “County Commissioners who act in 
their official capacity in good faith and in 
the honest discharge of their official duties, 
cannot be held to personally respond in 
damages.” 

The case of Daniels v. Hathaway,’* where 
it was held that select men were not per- 
sonally liable for an injury, it is said: 


“The performance of these duties re- 
quires the exercise of judgment, and for 
the exercise of this judgment, or an omis- 
sion to exercise such judgment as some 
other authorities may think they ought to 
have exercised, they:are not responsible to 
an individual. The exercise of these pow- 
ers is discretionary, to be exercised or with- 
held, according to the judgment of the 
majority of the board as to what is neces- 
sary and proper. Discretionary power is 
in its nature independent, and to make 
those who wield it liable to be called to ac- 
count by some other authority, is to take 
away a discretion and destroy independen- 
ence. Discretion, to a certain extent, im- 
plies judicial functions; and when officers 
act in such a capacity, they are not liable to 
any private person for a neglect to exer- 
cise these powers, nor for the consequence 
of a lawful exercise of them where no cor- 
ruption or malice can be imputed, and they 
keep within the scope of their official du- 
ties and authority. It is not enough to 
charge or show that they omitted to act 
when they ought to have done so, or that 
their decisions were erroneous.” 


Waldron v. Berry’® was a case in which 
it was sought to hold highway surveyors 
responsible for acts done by them. The 
case goes into the question of responsibil- 
ity, and has the following language: 

“In Ohio, the ordinary rule is stated as 
being ‘that an officer, acting within the 
scope of his authority, is only responsibie 
for an injury resulting from a_ corrupt 
motive.’ That if he ‘act honestly and fair- 
ly, according to the best of his ability, he 
would not be responsible; yet undoubtedly, 
if, regardless of the duty, he should will- 
fully and maliciously’ do an act whereby 
some person was misled and injured, ‘he 


(17) 
(18) 
(19) 


40 O. S. 516. 
65 Vt. 247. 
51 N. H. 136. 
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would be responsible.’ Ramsey v. Riley, 13 
Ohio, 157-166. ‘An officer, acting within 
the scope of his authority is only responsi- 
ble for an injury resulting from a corrupt 
motive. Stewart v. Southard, 17 Ohio, 
402. 

“This rule, as held in Ohio and in this 
state, seems to be favored in the Supreme 
Court of the United States. Kendall v. 
Stokes, 3 Howard 87-98; Martin v. Mott, 
12 Wheat. 31; Wilkes v. Dinsman, 7 How- 
ard 89-130, 1 Woodbury, J., in delivering 
the opinion of the court says (p. 129) that 
“all judicial officers, when acting on sub- 
_jects within their jurisdiction, are exempt- 
ed from civil liability for their acts.” But 
speaking (p. 130) of other officers who 
are not properly judicial officers, but whose 
position becomes quasi-judicial by being in- 
vested with a large discretion, he says: 
‘Hence, while an officer acts within the 
limits of that discretion, the same law which 
gives it to him will protect him in the ex- 
ercise of it. But for acts beyond his juris- 
diction, or attended by circumstances for 
excessive severalty arising from ill-will ana 
depraved disposition, or vindictive feeling, 
he can claim no exemption, and should be 
allowed none under color of his office, how- 
ever elevated, or however humble the vic- 
tim.” 

“He says it is well settled rule, ‘that the 
acts of a public officer on public matters 
within his jurisdiction, and where he has a 
discretion, are to be presumed legal till 
shown by others to be unjustifiable.” “In 
short, it is not enough to show that he com- 
mitted an error in judgment, but it must 
have been a malicious and willful error.” 
and see cases cited. 


9. Not Individually Liable Because They 
are Quasi-Judicial Officers —In the case of 
Board of Education vy. Commissioners,?° the 
commissioners failed to turn over to the 
Board of Education moneys which, under 
the law they should have so turned over. 
It was held that they were not liable. In 
the opinion, it is said: 

“True, section 2563 of the Ohio Code was 
so amended by the Act of 1889, ch. 189, sec- 
tion 28, as to provide that suit should be in- 
stituted ‘on relation’ of the Board of Edu- 
cation of the county, instead of ‘on rela- 


(20) 113 N. C. 379. 





tion’ of the County Commissioners ; but we 
fail to find any statute or any principle of 
law under which an action would lie against 
the County Commissioners, either as indi- 
viduals or as a corporation, for money be- 
longing to the school fund which was paid 
over by the treasurer on his general ac- 
count as treasurer of the county for the 
support of the poor of the county. Jf they 
had, in good faith, mistaken the law and 
ordered an improper division of the capita- 
tion tax between county and educational 
board, it is familiar that they 
would not thereby have incurred personal 
liability to the other board, because they 
would have been acting in a judicial ca- 
pacity. Thomas v. Wilton, 40 Ohio State, 
516; Banker v. Wabash County Commis- 
sioners, 88 Ind. 267; People v. Storking, 50 
Barb. 573; Hill v. Charlotte, 72 N. C. 55. 
On the other hand the county is not liable 
for a misapplication of the fund of which 
the County Commissioners direct the dis- 
bursement, under the general power dele- 
gated to them by section 753 of the Code, 
in good faith, but under a misapprehension 
Long vy. Commissioners, 76 N. 


learning 


of the law. 
Cas” 
In the case of Palmer v. Town," is a 
case where the surveyor of the highway 
sought to recover from the town for ma- 
terials which he had used. The town en- 
deavored to show that the materials were 
vot needed, and therefore it was not liable. 
In discussing the liabilities of such a per- 
son, and especially as to whether his acts 
are judicial or ministerial, and likewise as 
to his liability only existing by statute, the 
opinion is important when the court says: 
“And it would clearly be his duty to ex- 
ercise all these powers in order to keep 
the roads and bridges within his district 
in necessary repair, Rev. Stat. Chap. 55, 
sections 9 and 14. In case the town should 
be compelled to pay damages caused by 
any defect of highways and bridges in this 
district, if the defect was occasioned by his 
default or neglect, the town has, by statute, 


(21) 24 N. H. 314. 
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a remedy over against him for the damage. 
[fe is bound under this responsibility to 
make necessary repairs on roads and bridg- 
es within his district. He is obliged to de- 
cide and judge of his own peril whether 
the repairs are necessary. His duty in this 
respect is not merely ministerial. It is not 
a direct specific thing which. he is required 
to do; but the law obliges him to decide for 
himself whether the repairs are necessary, 
and of course he is made the judge of that 
question. Within the limits of the means 
which the law places in his hands, he is en- 
trusted, with a discretion to make such re- 
pairs as he may deem to be necessary. In 
this matter he has no guide but his own 
judgment; he does not act under the direc- 
tion of any other public officer. If he ex- 
ercises his best judgment faithfully and 
diligently, within the limits of his legal au- 
thority, the town is bound by his acts. Any 
other rule which should subject him, when 
he claims under the law repayment of the 
money which he has disbursed for the town, 
to have his best judgment revised and re- 
versed in a mere matter of opinion, would 
be extremely unreasonable. He acts as 
the public agent of the town, and the town 
is bound by his acts, fairly done within 
the scope of his authority. The ruling of 
the court on this point was correct.” 


The case of Nagle v. Wakely,? is im- 
portant as holding that the commissioners 
are not liable. While under the statute in 
that state they were under somewhat dif- 
ferent obligations than here, the statute 
provided that: 

“The commissioners of highways shall 
have the charge of the roads and bridges in 
their respective towns, and it shall be their 
duty to keep the same in repair and im- 
prove them so far as practicable.” 

In deciding that they were not liable for 
an injury to one who was thrown with his 
team and wagon from the bridge because 


of the alleged negligence of the commis- 
sioners in failing to provide such bridge 
with railing, the court said: 


“The towns make their selections of com- 


missioners to exercise their judgment and 


(22) 161 Th. 
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discretion in repairing and improving the 
roads and bridges of the town, and when 
the public have had a fair and honest exer- 
cise of that judgment and discretion, they 
have got all that we think they are entitled 
to. It would be against reason to elect 
commissioners to use their best judgment 
and then sue them for doing it. We do not 
think that the commissioners, who in good 
faith and to the best of their ability have 
expended the means at their command 
where they seemed to them most needed, 
can be called upon to justify their judg- 
ment to the satisfaction of a jury at the 
peril of their savings. It has been held 
that an action of this character would not 
lie in the following cases: Barlett v. Cro- 
zier, 17 Johns. 438; Lynn v. Adams, 2 Ind. 
143; McKanzie v, Chevin, 1 McMul. 222: 
Cord 537; Dunlap v. Knapp, 14 Ohio, 64; 
McConnel v. Dewey, 5 Neb. 385.” 


Resume.—It may therefore fairly be de- 
duced from the authorities that, before a 
person in charge of a highway can be held 
to personally respond for injuries resulting 
in a defect of the highway, there must 
exist— 

First: A statute creating a liability for 
such negligent act. 

Second: The officer in the performance 
or non-performance of the act from which 
the injury occurs, must act in a ministerial 
capacity. 

Third: If the official has discretionary 
power or acts in a quasi-judicial capacity, 
he can only be liable, when the acts com- 
plained of are maliciously done or are the 
result of a corrupt motive. 

Fourth: And furthermore, that there can 
be no liability maintained on a bond of such 
officer unless an action for damages could 
have been successfully maintained against 
the officer. 

Fifth: That when the negligent act com- 
plained of is an act of the board of which 
the individual is a member, before the in- 
dividual can be held responsible, it must be 
shown that he participated in the action of 
the board which was the cause of the injury. 

Wm. M. RocKEL. 

Springfield, Ohio. 
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MASTER AND SERVANT—NEGLIGENCE. 

FOURNIER v. YORK MFG. 
olin 

Supreme Judicial Court of Maine, Oct. 2, 1911. 


co. 


81 Atl. 82. 


Where an employee in a power house was 
injured apparently by coming in contact with 
a fuse box, and there was no evidence whether 
he was reasonably attentive and alert to avoid 
such contact, and he had worked for defendant 
some time, during which the power house was 
constructed, and had worked in the power 
house, the burden was on plaintiff to show that 
the intestate was in the exercise of due care, 


and did not negligently contribute to the injury 
which caused his death. 
KING, J.: Action of tort by the administra- 


trix of the estate and widow of Charles Four- 
nier, under the provisions of chapter 258, 
Laws 1909, to recover damages for the death 
of the plaintiff's intestate while he was em- 
ployed in the defendant’s power house, alleged 
to have been caused by the defendant’s negli- 
gence in not warning him of a danger inci- 
dent to the place where he was directed to 
work. The case is before this court on re- 
port. 

The plaintiff's intestate and two other 
workmen were directed by the defendant’s 
“boss piper” to remove a short section of a 
six-inch iron pipe connecting two pumps in 
the power house, and replace it with another 
piece of pipe to which was to be attached an 
air chamber. One of the three workmen, 
Charles Dawley, was an experienced pipe fit- 
ter, and the other two, Fournier and Evans, 
were common laborers or helpers. The six- 
inch pipe was parallel with the floor of the 
power house, and its top eight feet and ten 
inches above the floor. The distance from 
the top of this pipe to the ceiling was seven 
feet and one inch. Sixteen inches behind and 
about thirty-two inches above the _ six-inch 
pipe, and apparently parallel with it, was a 
three-inch steam pipe. The distance from the 
steam pipe to the ceiling was four feet and 
five inches. Upon the ceiling of the power 
house was a “network” of insulated electrical 
wires, carrying a strong and dangerous cur- 
rent of electricity. Nearly directly over the 
piece of pipe to be removed and attached to 
the ceiling was a “fuse box,” so called, about 
seven inches square, and projecting down from 
the ceiling about two inches and a half. To be 
more. descriptive, there were three _ fuse 
“blocks,” each about seven inches long and 
two and one-half inches wide placed side by 





side. These fuse blocks were of porcelain 
with brass or copper “terminals” inserted into 
them to which the wires were attached, and 
between the terminals was a “fuse,” so con- 
structed that, in case of a short circuit, it 
would quickly melt or burn out, thus serving 
as a safety device. The evidence tends to 
show that if some part of a person should 
come in contact with two of the terminals at 
the same time, or should come in contact with 
one terminal while the person was standing 
on an iron pipe or some other thing connect- 
ed with the ground, when a current of elec- 
tricity is on the wires, a short circuit would 
result, and the person would receive a shock. 
The fuse box was not covered in, and accord- 
ingly the terminals were exposed. 

Mr. Dawley, the experienced pipe fitter, hav- 
ing screwed an eye-bolt into the ceiling about 
12 inches from the center of the fuse box, di- 
rected the plaintiff’s intestate to attach a 
chain tackle and fall to the eye-bolt for use 
in removing and replacing the piece of pipe. 
Dawley thus described .what he saw of the 
accident to Fournier: “Q. How did he start 
to get up? A. He passed the chain and fall 
to Evans on the pump, got up on the pipe 
himself, and Evans passed him the fall. * * * 
Q. What happened then, what do you next 
know? A. The next I knew Mr. Evans holler- 
ed. * * * Q. Did you look up? A. I looked. 
Q. Where was Fournier? A. Well, he ap- 
peared to be hanging up in some way. Q. 
Hanging on the pipe? A. No; up overhead 
somewheres. Q. Seemed to be hanging to the 
ceiling, didn’t he? A. Yes. Q. Did he still 
hold the tackle and fall? A. He did. Q. 
What did you do? A. I hollered for them to 
shut off the power. * * * Q. Did they shut it 
off? A. They did. Q. What happened. then? 
A. He dropped. Q. To the floor? A. Yes. 
Q. What he had in his hands dropped with 
him? A It dropped first. Q. He never show- 
ed any signs of life, did he? A. No, sir; he 
didn’t.” 

In cross-examination Mr. Dawley was ask- 
ed if he did not state to a representative of 
the defendant company on the day of the ac- 
cident that, when he looked up, Fournier’s feet 
were on the six-inch pipe, and he answered: 
“That is the way it looked to me. Q. That 
is the way it looks to you now as you recall 
it? A. Yes.” He further stated that, as he 
looked up, it appeared to him that Fournier 
was standing apparently erect, with his hands 
in front of him, still holding the chain tackle. 
Evans was not at the trial; neither party 
knowing of his whereabouts. Dr. Thompson, 
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who was called to the power house immediate- 
ly after the accident and examined the body 
before it was removed, noted a small abra- 
sion, “a * * * place where the skin was scrap- 
ed off,” above the eyebrows, but discovered 
no other marks or external evidence of in- 
juries. The undertaker, Mr. Bradbury, testi- 
fied that, in addition to the slight abrasion of 
the skin which the doctor noted, he discover- 
ed, in his examination of the body at the 
morgue, “a small red spot on the top of the 
head. Q. What did the red spot have the ap- 
pearance of? A. Well, that would indicate 
several things, of course, but it was similar 
to a little burn, not a wound or anything of 
the kind, a very small place it was. * * * Q. 
As large as what? A. I should say about the 
size of a dime, as I recall it now. Q. It look- 
ed red? A. Just a little red.” The foregoing 
is substantially all the evidence relating to 
the cause of Fournier’s death. 


The plaintiff contends that it can be rea- 
sonably and logically inferred from this evi- 
dence that Fournier’s death was caused by an 
electric shock resulting from a contact of the 
top of his head with the fuse box. 


On the other hand, the defendant insists 
that such is not a reasonable inference, con- 
tending that if a current of electricity suffi- 
cient to produce instant death had entered 
Fournier's body, there would have been more 
external evidence of it than the very small 
red spot on the top of the head, as testified 
to by the undertaker, but not discovered by 
the physician; also, that if Fournier stood on 
the six-inch pipe, as it appeared to Dawley he 
did, or if he stood with one foot on that pipe 
and the other on the three-inch steam pipe, 
it would have been physically impossible for 
his head to have come in contact with the 
fuse box; and, still further, that it is unrea- 
sonable to suppose that he attempted to stand 
with both feet on the three-inch steam pipe, 
which was only four feet and five inches be- 
low the ceiling. Moreover, the defendant 
urges that, under ail the circumstances dis- 
closed in the case, it is not unreasonable to 
conclude that Fournier’s death was the result 
of heart disease, and in support of this the 
plaintiff relies upon the testimony of Dr. 
Thompson as tending to show that death from 
heart disease might be as sudden as the death 
of Fournier, and that he discovered nothing 
in his examination of the body that enabled 
him reasonably to determine whether his 
death was caused by an electric shock or by 
heart disease. 

The defendant also claims that there was no 





negligence on its part in not expressly warn- 
ing Fournier of the fuse box and its danger- 
ous character, because either he knew of it, or 
by the exercies of ordinary care would have 
known of it, and, further, because it was not 
reasonably to be anticipated that the three 
workmen would undertake to secure a tackle 
to the ceiling of the power house among the 
electric wires and beside the fuse’ box, when 
the work to be done could have been perform- 
ed in an easier and safer way from the floor. 
Again, the defendant contends that Dawley, 
who directed Fournier to hook the tackle to 
the eye-bolt, was not a person, “who was in- 
trusted with and was exercising superinten- 
dence, and whose sole or principal duty was 
that of superintendence, or, in the absence of 
such superintendent,’ was “acting as superin- 
tendent with the authority or consent” of the 
defendant, within the meaning of chapter 258, 
Laws 1909. 

We do not find it necessary, however, to 
determine the question of the defendant’s 
negligence, nor whether Dawley was a super- 
intendent within the terms of the statute, 
since in the opinion of the court the plain- 
tiff’s case is otherwise fatally defective. 

The defendant’s contention that the cause 
of Fournier’s death is not sufficiently proved, 
but is left as a matter of conjecture only, is 
not without much weight, and yet, if that were 
the only objection to the plaintiff's case, we 
might hesitate to decide that from all the evi- 
dence an inference might not reasonably be 
drawn that in some way Fournier received an 
electrical shock which caused his death. But, 
assuming that inference in the plaintiff’s favor, 
still the case is fatally defective, for there is 
no evidence to show that the deceased was in 
the exercise of due care. (1) The burden was 
on the plaintiff to show affirmatively, either 
directly or by legitimate inference, that Four- 
nier did not by his own fault contribute to the 
accident which caused his death. This prin- 
ciple is firmly settled in the decisions of this 
court. See Gleason v. Bremen, 50 Me. 222; 
State v. Maine Central R. R. Co., 76 Me. 357, 
49 Am. Rep. 622; McLane v. Perkins, 92 Me. 
39, 42 Atl. 255, 43 L. R. A, 487; Cunningham 
v. Iron Works, 92 Me. 501, 43 Atl. 106. The 
case is clearly distinguishable from _ those 
where a plaintiff is injured while merely pas- 
sive in the care of the defendant, without 
any active agency on his own part in the 
matter, or where a laborer, rightfully in his 
place in the performance of his duty, is neg- 
ligently injured by some extraneous interfer- 
ence not reasonably to be anticipated in the 
exercise of the care to be expected of pru- 
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dent men in like situations, or where he has 


an assurance, expres or implied, that he will 
receive timely warning of 
ence, as pointed out in 


Railroad, 146 Mass. 379, 


any such interfer- 
Maguire v. Fitchburg 
15 N. E. 904. In this 
case Fournier was not passive in the care of 
the defendant, but active. (2) It was his act 
that produced the contact with the fuse box, if 
there was a contact, and therefore it should 
affirmatively appear that in doing that act he 
was not negligent but in the exercise of due 
care. 

(3) 


But of this there is no evidence. 
ley 


Daw- 
says that he 


, up on the 
Pipe himself, and Evans passed him the fall.” 


What he did further does not appear. is 
wholly leit to conjecture. There is no evi- 
dence tending to show that he did not know 
of the fuse box and of its dangeorus character. 
He was an intelligent person, had worked for 
the defendant some time. during which the 
power house was constructed, and had worked 
some, at least, in the power house. 


(Fournier) ‘eat 


It 


The room 
was light, and there was nothing to prevent 
his seeing the network of wires on the ceil- 
ing, and the fuse box was directly before his 
eyes when he looked up to the _ eye-bolt. 
Whether he did in fact know of it before, or 
then saw it and appreciated the danger from 
contact with it, we do not know. He may 
have. No person who saw the accident itself 
has informed us how it happened that Four- 


rier came in contact, if he did, with the fuse 
box. 


Whether he was reasonably attentive 
and alert to avoid such a contact, or in a 
moment of thoughtless inattention by some 
careless move came against it, 


does not ap- 
The burden was on the 
plaintiff to show that her intestate was in the 
exercise of due care, and did not negligently 
contribute to the injury which caused his 
death. This in the opinion of the court she 
has failed to do, and, in accordance with the 
stipulation of the report, the entry must be: 
Judgment for defendant. 


HALEY, J., having been of counsel, did not 
sit. 


pear in evidence. 


Nore.—Accident Causing Death With No Eye- 
witness—Burden of Proof.—The principal case 
suggests a distinction which we think not recog- 
nized, and the following cases seem opposed to it. 
As one of these cases intimates there is division 
on this subject, and space permits us only to 
refer to those seemingly opposed to the principa! 
case. 

In Collins v. Paper Mills Co. 143 Mo. App. 
333, 127 S. W. 641, the case was where an em- 
ployee worked alone in a room and his body was 
found in the early morning attached to a re- 























volving shaft, the machinery having been stopped 
the evening before at closing time. The court 
said: “It was evident that his clothing had caught 
in the shaft, and that he was thrashed by its 
revolutions against the south wall of the build- 
ing and by that means was killed.” The trial 
court instructed: “The court instructs the jury 
that in the absence of any evidence to the con- 
trary said J. C. is presumed to have been in the 
exercise of ordinary care and to have been free 
from contributory negligence at and prior to his 
death.” Plaintiff had a verdict and this instruc- 
tion was held correct. Two cases cited were that 
of a railroad crossing case, and not a master and 
servant case, but the general principle was an- 
nounced of presumption that one uses ordinary 
care. 


The Collins case, supra, was decided by Kan- 
sas City Court of Appeals, and another master 
and servant case by Springfield (Mo.), Court of 
Appeals is that of Kile v. Union Electric L. & 
P. Co., 130 S. W. 89. Im this case a demurrer 
to the petition was sustained and this ruling 
was reversed. The petition alleges that intestate 
employee, a lineman of an electric company, 
was killed because of wires being uninsulated. 
The court said: “He was killed and the law 
presumes that he was in the exercise of ordin- 
ary care. He had the right to rely on the pre- 
sumption that defendant had exercised ordinary 
care to keep its wires properly insulated, and, 
in order to hold him guilty of contributory neg- 
ligence, it would be necessary to show that he 
knew, or by the exercise of ordinary care might 
have known, that the defendant had failed to 
discharge his duty.” This case cites no 
thority. 

In another master and servant case in the 
same court (McMenamy v. Scullin, Gallagher I. 
& S. Co. 130 S. W. 357) the same principle is 
announced. The facts, however, may be some- 


au- 


what more suggestive. Deceased’s widow had 
a verdict and this was affirmed. The 
court’s recital of facts is: The evidence 
shows that at the time of this accident 
it was usual and customary for the work- 
men, to pass from the ground up to the 


level where the cranes were located and oper- 
ated, to climb the lattice work on the posts which 
support the structure above. Deceased climbed 
on the west side of the post because there was 
some obstruction on the east side at the time. 
When he reached the level of the rails on which 
the wheels of the cranes run. He would have to 
be in a crouching position. His face was turned 
the other way when he was struck. It was 
claimed he should have looked and listened. The 
court said: “In determining this matter we must 
remember that the plaintiff is entitled to every 
reasonable inference from the testimony that 
can be drawn in his favor. It must be borne in 
mind that, in the absence of evidence to the con- 
trarv, the law will presume that the deceased was, 
at the time of the accident, in the exercise of 
ordinary care for his own safety, and that he 
was not guilty of negligence contributing to his 
death.” See also Litton v. St. Louis Transfer 


Ry. Co., 130 S. W. 381, citing a number of Mis- 
souri cases. ; 

In a Michigan master and servant case it was 
said: “The court (below) evidently overlooked 
the line of decisions of this and other cour’s, 
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holding that, in the absence of proof tending to 
show the contrary, where a person is killed by 
n accident to which there were no eye-witnesses, 
the presumption of the law is that he was in the 
exercise of due care.” Van Doorn v. Heap, 160 
Mich. 199, 125 N. W. 6. This, as is seen, was 
applied in a master and servant case. 

In a Massachusetts case 1t was ruled as to a 
brakeman receiving injuries from which he died, 
and there was no evidence to show he was care- 
less or that he should have performed an act 

a particular way, that the jury might infer 
he was exercising due care when the accident 
occurred. Thyng v. Fitchburg R. Co., 156 Mass. 
13, 30 N. E. 109, 32 Am. St. Rep. 425. 

In New Hampshire, in the case of death of a 
brakeman, caused by a low bridge, and there 
was no evidence of his insanity, intoxication or 
having suicidal intent, it was ruled to be infer- 
able from the instinct of self-preservation that 
he was in the exercise of due care at the time, 
though there was no direct evidence disclosing 
his conduct just prior to the accident. Miller v. 
Boston & M. R. R., 73 N. H. 330, 61 Atl. 360. 

In a collision case causing the death of an en- 
gineer, the burden was held to rest on the rail- 
road to overcome the presumption that deceased 
exercised due care for his own safety. Stewart 
v. Raleigh & A. A. L. R. Co., 142. N. C. 253, 53 
S. E. 877. 

These cases show we think that there is a dis- 
tinction in accidents causing death and those 
causing injury, as to the burden of proof, and 
this lies in the fact that there is the instinct of 
self-preservation presumed to exist in every case. 
In recognizing it, courts give force to what is 
known by all men. This note does not pretend to 
be exhaustive nor does it attempt to show how 
much evidence it would take to overcome that 
presumption. 

c. 


Colorado has statutes of the kind: Acts 1907, 
pp. 620, 623, 626; appearing also R. S. Colo., 
1908, § 7050-7068. 

HARVEY RIDDELL. 

Denver, Colo. 

[Note.—We have always thought there could 
be no question about the power of Congress to 
vest a court of purely statutory creation with 
merely such jurisdiction as the creating stat- 
ute defined. This is the theory from the be- 
ginning. as shown by the fact that never has 
there been any absolute jurisdiction, concurrent 
or otherwise, vested in the circuit courts, and 
beginning with January ist, 1912, in the dis- 
trict courts, of suits depending on diversity of 
citizenship. Two things always have been nec- 
essary, one the requisite diversity and the oth- 
er a requisite amount. If it is constitutional 
to fail to confer on circuit courts jurisdiction 
where there is the requisite diversity in con- 
troversies for not over 2,000 and on district 
courts after December 31st, 1911, in suits for 
not over $3,000, then the minimum could be 
placed at a million dollars. And if a million, 
then jurisdiction could be omitted altogether. 
But our reasoning on this is unnecessary. The 
question has been decided. United States v. 
Union Pac. R. R. Co. 98 U. S. 569. Justice 
Miller, speaking for an unanimous court on 
this point, said: ‘We say, therefore, that, with 
the exception of the supreme court, the au- 
thority of Congress, in creating courts and con- 
ferring on them all or much or little of the 
judicial power of the United States, is unlim- 
ited by the constitution.” 

Our contributor who favored our publication 
with the leading article our correspondent re- 
fers to, no doubt, will appreciate our corres- 
pondent’s suggestion and he may let us hear 
Editor.] 





from him. 











CORRESPONDENCE. 


ABOLISHING DIVERSE CITIZENSHIP AS A 

GROUND FOR FEDERAL JURISDICTION. 
Editor Central Law Journal: 

Tlowever desirable it may be to abolish the 
jurisdiction of Federal courts based upon di- 
verse citizenship, and whether the reason for 
conferring such jurisdiction may have ceased 
to exist, as stated in your editorial in 73 G 
L. J., 405, it would at least seem plain that the 
abolition of that jurisdiction cannot be made 
solely by act of Congress, as your article in- 
timates, if it does not say. Cons. U. S. Art III, 
§ II, Par. 1, says: “The judicial power shall 
extend to all cases in law and equity * * * * 
between citizens of different states.” 

Doubtless, Congress could remove the juris- 
diction, in the case of corporations, but would 
it not require a constitutional amendment in 
other cases? 

Also, I notice an article in the same number 
of your journal, p. 408, entitled “Perpetuating 
Conclusive Proof of Title by Descent.” 

From the fact that he refers to no statute 
to the end, I infer there are few on the sub- 
ject, and of none of which the correspondent is 
aware, 





HUMOR OF THE LAW. 





A small Scottish boy was summoned to give 
evidence against his father, who was accused 
of making disturbances on the street. Said the 
magistrate to him: 

“Come, my wee mon, speak the truth and let 
us know all you ken about this affair.” 

“Weel, sir,” said the lad, “d’ye ken Inverness 
Street?” 

“fT do, laddie,” replied his lordship. 

“Weel, ye gang along it, and turn into the 
square, and cross the square—’”, 

“Yes, yes,” said the judge, encouragingly. 

“An’ when ye gang across the square ye turn 
to the right, and up into High Steet, an’ keep 
on up High Street till ye come to a pump.” 

“Quite right, my lad, proceed,” said the judge. 
“I know the old pump well.” 

“Well,” said the boy with the most infantile 
simplicity, “Ye may gang an’ pump it, for ye'll 
no pump me.” 





“T asked her to marry me, and she gave me 
a Supreme Court answer.” “What kind of an 
answer is that?” “Said she would give me six 
months to readjust myself so as to be accep- 
table.”’—Puck. 
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1. Attachment—Forthcoming Bond.—Right of 
mortgagee of attached property to intervene in 
attachment proceedings held not defeated by 
forthcoming bond given by defendant in the 
attachment.—Meegan vy. Pettibone-Gentry Co., 
Kan., 118 Pac. 64. 


2.——Malicious Prosecution.—Where an at- 
tachment has been wrongfully sued out, in a 
case wherein there is no indebtedness, the rem- 
edy is by an action for abuse of process or 
malicious prosecution.—Ames v. Chirurg, lowa, 
32 N. W. 427. 


2 
o. 





Measure of Damages.—Claimant in at- 
tachment held not entitled to damages to his 
business from the taking of a refrigerator from 
his dairy, in the absence of showing that he 
could not procure another refrigerator, or 
that he was unable to give a forthcoming bond. 
—Maxwell v. Speth, Ga., 72 S. E. 292. 

4. Assignments—Mechanics’ Lien.— Where 
building contractors assigned all money due to 
a lumber company to secure advances of ma- 
terial and money, the owner could not be re- 
quired to pay any of the money to subcontrac- 
tors or materialmen.—South Texas Lumber Co. 
v. Concrete Const. Co., Tex., 139 S. W. 913. 


5. Auctions and Auctioneers—Resale.—Prop- 
erty may be resold by an auctioneer before the 
bidders disperse, but a new advertisement is 
necessary after the bidders have dispersed.— 
Love v. Harris, N. C., 72 S. E. 150. 

6. Bankruptcey—Corporation.—A trustee of a 
bankrupt corporation is entitled to sue for and 
collect unpaid subscriptions to the stock of the 





corporation.—Foote v. 
473. 


Greilick, Mich., 132 N. W. 


7.——Discharge.—Under Bankruptcy Act, in- 
debtedness of officer of private corporation, cre- 
ated by misappropriation of funds of the 
poration, held not dischargeable in bankruptcy. 
—-Tatum v. Leigh, Ga., 72 S. E. 236. 


cor- 


8.—Mechanics’ Lien.—Trustee in bankruptcy 
of a contractor for part of public building held 
entitled to recover the balance due, notwith- 
standing claims of subcontractors and material- 
men.—Ford v. State Board of Education, Mich., 
132 N. W. 467. 





9. Banks and Banking—Police Power.—The 
business of banking held within the scope of 
the police power of the state, exercisable by 
the Legislature.—Schaake v. Dolley, Kan., 118 
Pac. 80. 

10. Bills and Notes—Presumption.—Where 
there is nothing to show that one of two per- 
sons signed a note as surety, the presumption 
is that he signed as _ principal.—Williams v. 
People’s Bank of Summit, Ga., 72 S. E. 177. 

11. Boundaries—Highway.—A conveyance of. 
a lot adjoining a street or highway established- 
by a common law dedication conveys title to the 
center of the street subject to the public ease- 
ment.—Sullivan vy. Atchison, T. & S. F. Ry. Co. 
Ill., 95 N. E. 1081. 

12. Brokers—Right of Action.—Broker hav- 
ing no written contract of employment to pro- 
cure purchaser for real estate, held not entitled 





to recover in an action sounding in tort for 
fraud and deceit.—Fullenwider v. Goben, Ind., 
95 N. E. 1010. 

3. Right to Commission.—A broker, to re- 


cover commissions, must present his principal 
with an enforceable contract, or bring the par- 
ties into communication, so that they can make 
their own contract.—Henry v. Harker, Or., 118 
Pac. 205. 

14. Building and Loan Associations—PBorrow- 
ing Member.—A shareholder in a loan associa- 
tion retains his character as shareholder after 
he becomes a borrower, though his stock is as- 
signed as collateral for the loan.—Trustees of 
Mutual Loan Ass’n. v. Tyre, Del., 81 Atl. 48. 

15. Cancellation of Instruments—P!eading.— 
A vendor suing for the cancellation of a con- 
tract of sale on the ground of the purchaser’s 
default need not allege that the land was free 
from incumbrances, and that he was able to 
convey title-—Arnold vy. Fraser, Mont., 117 Pac. 
1064. 


16. Carriers of Goods—Initial Carrier.—In 
the absence of a partnership between connect- 
ing carriers, the initial carrier is the only one 
liable for the entire damage to a _ shipment 
within the act under the Carmack amendment 
of the federal statute.—Eastern Ry. Co. of New 
Mexico v. Montgomery, Tex., 139 S. W. 885. 

17. Limitation of Liability—Where no re- 
ceipt is given on shipmeht limiting a carrier's 
liability, the carrier cannot limit such liability 
by afterwards delivering to the shipper a re- 
ceipt containing a limited liability clause.— 
Farnsworth v. National Express Co., Mich., 132 
N. W. 441. 

18. Carriers of Passengers—Instructions.— 
Where defendant pleads contributory  negli- 
gence, an instruction thereon is invited, unless 
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there is an absence of proof in support of such 
defense.—Behan y. Metropolitan St. Ry. Co., 


Kan., 118 Pac. 73. 
19.——Presumption.—A collision between 
street cars, causing injury to a passenger on 


one of them, raises a presumption of actionable 
negligence.—Indiana Union Traction Co. v. 
Maher, Ind., 95 N. E. 1012. 


20. Constitutional Law—Mechaniecs’ Liens.— 
Mechanic’s Lien Law 1903, in so far as it con- 
fers on a subcontractor or a materialman a 
mechanics’ lien when the same has 
been waived by the original contractor before 
the debt was incurred, is unconstitutional.— 
Kelly v. Johnson, Ill., 95 N. E. 1068. 


right to a 


21.—-—Workmen’s Compensation Act.—The 
question of the constitutionality of the indus- 
trial insurance law may be raised by the State 
Auditor in mandamus to compel the issuance of 
a warrant to the State Treasurer.—State  v. 
Clausen, Wash., 117 Pac. 1101. 


22. Contracts—Agreement of Minds.—The 


due execution of a contract requires the assent 
of at least two minds to all of the essentials 
of the agreement.—Jules Levy & Bro. v. A. 
Mautz & Co., Cal., 117 Pac. 936. 


23.——Building Contracts.—Where a building 
contract made the archifect’s decision conclu- 
sive on all matters referred to him, the owner 
ould not recover damages for defective plas- 
tering if the plaster work was approved by.the 
architect after completion.—Trustees of Seventh 
Baptist Chureh of Baltimore v. Andrew & 
Thomas, Md., 81 Atl. 1. 

24.——-Esteppel.—The owner held not entitled 
to retain the benefits of a construction contract, 
and at the same time defeat recovery by the 
contractor, on the ground that he had not per- 
formed according to the contract.—Chariott v. 
McMullen, Conn., 81 Atl. 65. 

25.——Pari Delicto.—Equity will not aid one 
party or another to an _ illegal transaction 
where they stand in pari delicto, but will leave 
them to settle the controversy without the aid 
of the court.—Colby v. Title Ins. & Trust Co., 
Cal., 117 Pac. 913. 
26.——Restraint of Trade.—A contract in re- 
straint of trade will be sustained only when 
no more extensive thon reasonably required to 
protect covenantee’s interest in the property 
sold, and when it does not create a monopoly. 

Barrone v. Moseley Bros., Ky., 139 S. W. 869. 
27.——Waiver.—A person may waive the 
benefit of a statutory provision, where’ the 
rights of third parties are not involved, unless 
violates public policy.—Mutual 
of New York y. Durden, Ga., 72 


such waiver 
Life Ins. Co. 
S. E. 295. 

28. Corporations—Appointment of Receiver. 
—An officer of the corporation when the fraud 
and mismanagement for which a receiver is 
asked were committed should not be appointed 
as a receiver.—Williams v. United Wireless 
Telegraph Co., 131 N. Y. Supp. 41. 

29.._—Contingent Subscription.—Stockholders, 
having signed a quaiified stock subscription, as 
between themselves and the corporation, held 
entitled to insist, on failure to carry out the 
arrangement, that the liability was wholly con- 
tingent.—Foote v. Greilick, Mich., 132 N. W. 


io. 





30. Liability of Stockholder.—Knowledge 
of a stockholder in a failing corporation that a 
purchaser from him of his stock was insolvent 
is material, as bearing upon his fraudulent in- 
tention of escaping liability.—Utica Fire Alarm 
Telegraph Co. v. Waggoner Watchman Clock 
Co., Mich., 132 N. W. 502. 


31. Paid-up Stock.—Where paid-up stock is 
in good faith issued in payment for property 
delivered to a corporation, at a fair valuation, 
the holder is not liable for corporate debts.— 
Utica Fire Alarm Telegraph Co. v. Waggoner 
Watchman Clock Co., Mich., 132 N. W. 502. 











32. Presumption.—Where a _ corporation's 
deed is executed by its president and secretary, 
who are the proper officers therefor, and was 
authenticated by the seal of the corporation, the 
law presumes that such officers were authoriz- 
ed to execute the deed.—Milton v. Crawford, 
Wash., 118 Pac. 32. 
Release from Subscription.—A stock- 
holder may not be released from liability on 
his contract of subscription without the con- 
sent of his fellow stockholders, as well as that 
of the creditors of the corporation.—Thomas v. 
Wentworth Hotel Co., Cal., 117 Pac. 1041. 

34, Salary of Officer.—Where one was elect- 
ed secretary of a corporation, held, that no con- 
tract could be implied entitling him to receive 
the same compensation as his predecessor.— 
Carver v. San Joaquin Cigar Co., Cal., 118 Pac. 
91. 

35. Criminal Law—Former Jeopardy.—Where 
a new trial is granted on motion of defendant, 
the granting thereof places him in the same 
position as if no trial had been had.—Bonham 
v. State, Okl., 118 Pac. 149. 

26.——Particeps Criminis.—All who  partici- 
pate either directly or accessorially in the vio- 
lauon of a municipal ordinance may be held as 
principals.—Morse v. City of Macon, Ga., 72 5S. 
Kk. 284. 

37. Damages—Impaired Earning Capacity.— 
Any allowance for future loss due to .impair- 
ment of earning capacity must be capitalized, 
and brought down to its present worth.—Bock- 
eleamp v. Lackawanna & W. V. R. Co., Pa., 81 
Atl. 93. 

38.——Mental Suffering.—The rule that dam- 
ages are not recoverable for mental suffering 
unaccompanied by physical injury held inappli- 
cable when the wrong complained of is a will- 
ful one.—Davidson v. Lee, Tex., 139 S. W. 904. 

39. Pecuniary Injury.—Damages, the result 
of negligence, unaccompanied by injury to the 
person or pecuniary loss, are not recoverable. 
—Green vy. Southern Ry. Co., Ga., 72 S. E. 190. 

40. Special Damages.— W here plaintiff 
claims special damages, he must furnish data 
sufficient to enable the jury to estimate the 
amount with reasonable certainty.—National 
Refrigerator & Butchers’ Supply Co. v. Parma- 
lee, Ga., 72 S. E. 191. 

41. Dedication—Acts Constituting.—The own- 
er of land, by conveying lots, abutting on land 
shown on plats made by him as a street, re- 
taining the fee thereof in himself, held to dedi- 
cate the land shown as a street to the public 
use.—Bloede v. City of Baltimore, Md., 81 Atl. 
67. 
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42. -Acts 
with 
from a lot 


Constituting.—Where platted lots 
reference to the plat were separated 
designated thereon as a “park” by 
other lots and a street, held, that there was no 
presumptive dedication of the “park” lot as a 
public park Stover v. Steffey, Md., 81 Atl. 33. 


sold 





13 Diversion from Use.—Where land is 
dedicated to the public for a highway, a mu- 





nicipality embracing the same may not grant a 
franchise to another for the use of the soil, for 
a purpose not incidental to the effective use of 
the land by the public for travel.—Gurnsey v. 


Northern California Power Co., Cal, 117 Pac. 
906 

$4. Deeds— Building testrictions.—W here 
those making ‘a residential addition to a city 


placed in the deeds of all the purchasers coven- 
ants which fixed a building line and prohibited 

intoxicants upon the purchased 
property, the covenants inured to the benefit of 
Foerstel, Mo., 139 





the sale of 


all of the owners.—Fete v. 
Ss. W. 820. 
15 Inadequacy of Consideration.—Gross 


inadequacy of price furnishes the _ strongest 


presumption of fraud when there are other in- 
; , 


zredients in the case of a suspicious nature.— 


Moore v. National Oil & Development Co., Okl., 


117 Pa 1093. 

6 Parol Evidence Parol evidence to jus- 
tifv a transfer of title to real estate must es- 
tablish the facts so convincingly as to leave no 
reasonable doubt in tl mind of the ecourt.— 
Patterson v. Patterson, Tll., 95.N. BE. 1051. 


i teversion.—Where a deed was absolute 


would not revert on the gran- 
tee’s failure to perform consideration 


Odom, Tex., 189 S. W. 900. 


coven- 
Odom vy. 
Right to Take.— 


plaintiff could, as a matter of 


{8. Dismissal and Nonsit 
At common law, 


right, take a nonsuit at any time during the 
trial Hutchings v toval Bakery & Confec- 
tionery-Co., Or.., 118 Pae. 185. 

19 Dower—Correction of Deed.—Wife of 


grantor held not entitled to dower in land con- 


veyed by husband before marriage, on reforma- 
tion of deed because of improper description.— 
Melton v. Tane, Okl., 118 Pae. 141. 

50 Embezzlement—Guardian and Ward.—A 
who converts the estate of his ward 
is guilty of embezzlement, though he has not 
made final settlement.—Edmondson v. State, 
Neb., 132 N. W. 527. 

51. Eminent Domain—Additional Servitude.— 
Erection of electric power poles and wires along 
a highway, without the consent of or the pay- 
ment of compensation to abutting owners, held 
an add‘tional servitude, for which the owners 
of the soil were entitled to redress.—Gurnsey 
v. Northern California Power Co., Cal., 117 Pac. 
906. 


guardian 


52.——Delay in Condemnation.—A _ petitioner 
in condemnation proceedings is not required to 
delay condemnation because of a dispute be- 
tween the defendants as to a division of the 
award.—Chicago & N. W. Ry. Co. v. Miller, IIL, 
95 N. E. 1027. 

53.——Statutory Right.—A subordinate agen- 
cy can exercise the power of eminent domain 
only when it is expressly granted by legisla- 
tive authority.—Neitzel v. Spokane Internation- 
al Ry. Co., Wash., 117 Pac. 864. 





54. Equity—Jurisdiction.—There is a distinc- 


ion between cases seeking an enforcement in 


equity, as on accounting, ete., of original ille- 
gal contracts, and of an independent contract 
relating to th sam ject-matte: but en- 





forceable without reference to it.- 
Lonabaugh, Wyo., 117 Pac. 1079. 

55.——Probate Matters.—A court of 
will not administer a decedent’s 
in extraordinary cases.—Patterson  v. 
son, Ill., 95 N. E. 1051. 


Kennedy v. 


equity 
except 
Patter- 





estate 


56.— Reentry at Law.—That a_ vendee’s 
rights were subject to. forfeiture at law and 
that the vendor's entry was lawful did not fin- 


ally determine the rights of the parties in 
equity.—John v. McNeal, Mich., 132 N. W. 508. 
57. Evidenee—Latent Ambiguity.—Parol evi- 
Mle to show that the parties to 


dence is admissil 
a contract for the sale of 





land used a descrip- 





tion with reference to a known condition of 
the land.—Milton v. Crawford, Wash., 118 Pac. 
32 

58.——Opinions.— Witnesses, in a suit to con- 


test a will may give their opinion as to wheth- 
er testatrix had mind enough, during the time 
they were acquainted with what 
who her relatives were.— 
Illinois, I1l., 


her, to know 
property she had, or 
Voodry v. Trustees of University of 


95 N. E. 1034. 
59.——Original Entry.—One of three original 


} 


slips showing a 
made by an automatic 
time held admissible as the oris 
the transaction.—Federal Union " 
Indiana Lumber & Mfg. Co., Ind., 95 N. FE. 1104 

60. Exeeution—Purchase at Sale 
creditors purchasing property at execution sale 
under an agreement that their Shall 
be pro rata held joint owners, and bound by the 
acts of each other.—Murphy v. Teutsech, N. D., 
32 N. W. 435. 

61. Exeecuters and Administrators—Overpay- 

ment by Administrator.—An administrator may 
recover as an individual from the real estate of 
the estate the amount overpaid by him in his 
accounting as administrator, if the payments 
were properly chargeable against the estate.— 
Graham, Md., 81 Atl. 31. 
-Sale to Self.—A sale by an administra- 
tor to himself of decedent’s property held, void- 
able at the election of a beneficiary.—In re 
McClear’s Will, Wis., 132 N. W. 539. 

63. False Imprisonmenit—Measure of Dam- 
ages.—In an action for false imprisonment in 
procuring plaintiff's commitment for refusal to 
recognize as a witness, plaintiff held entitled to 
recover the expense of habeas corpus proceed- 
ings taken to procure his release.—Bates  v. 
Kitchel, Mich., 132 N. W. 459. 

64. Fixtures—Severance.—Sale of certain mir- 
rors, chandeliers, etc., by the owner of a house 
to a tenant, held a constructive severance, mak- 
ing them personal property.—Taylor v. Lee, 
Tex., 139 S. W. 908. 

65. Fraudulent Conveyances—Homestead.— 
Creditors are not defrauded by the conveyance 
by the debtor of his homestead.—Freemon v. 
Funk, Kan., 117 Pac. 1024. 

66. Frauds, Statute of—Necessity of Writing. 
—A writing agreeing to sell products in the 
future is a mere offer, unless accepted; and if 
the subject of the sale is of more than $50 in 
value, acceptance must be sufficient under the 


sale and delivery of lumber 


register at the same 





nal entry of 
Surety Co. v. 


Execution 


interests 





State v. 


§2.- 
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statute of frauds.—Hines vy. Cureton-Cole Co., 
G 72 8S. E. 191. 
67 Sufficiency of Memorandum.—It is suf- 


ficient, under the statute of 
Ss name appears in the 
m of sale mé by the 
EK. 150. 
s—Law of Place.—The validity of a 
ft causa mortis is determined by the law of 
e place where it is made, without reference 
domicile of the donor.—O’Neil v. First 


frauds, if 
body of a 
auctioneer. 


the buy- 
memoran- 
Love v. 














Nat. Bank, Mont., 117 Pac. 889. 
69 Habeas Corpus—Interest of Child.—Cus- 
iv of minor child will be determined on the 
| is of his best welfare.—Hickey v. Thayer, 
Iva 
0. Right of Parent.—In the absence of 
tatute, a father has no absolute right to the 
stody and services of his child, and the court 
v in its discretion deprive the father of its 
tody, and award the child to its mother.— 
Breene People, Colo., 117 Pac. 1000. 


71. liomestead—Right to Claim.—The 
of either the husband or wife to claim a home- 
ad in property is not defeated by its convey- 
from one of them to the other for the pur- 
pose of keeping the property from creditors.— 

Bowman y. Sherill, Or., 117 Pac. 1122. 
i2 Husband and Wife—Purchase by Wife.— 
That goods sold by a wife were charged to her 
on the merchant’s books would not estop him 
to claim that they were sold on the husband's 
—H. Leonard & Sons v. Stowe, Mich., 132 














3. Indictment and Informatio -Bill of Par- 
ticulars.—The bill of particulars is not part of 
information, and it cannot change the of- 
fonse ché -d in the information.—State v. 
Boone 1, 118 Pac. 46. 
74. Insurance—‘uicide.—Procurement of life 


insurance on promise not to 


commit 
when it was the 


suicide 
intention of the 


insured to 


commit suicide held a fraud rendering the con- 
trac void and against publie policy.—Mutual 


sife Ins. Co. of New York v. 


Durden, Ga., 72 S. 
rE. 29 


75. Intoxicating Liquors—Burden of Proof.— 
On trial for selling liquor, accused held to have 
burden of showing how, when, and from whom 
he obtained the liquor, where he alleges that 





acted simply as agent.—Cheatwood v. City 
of Buchanan, Ga., 72 S. E. 284. 

7h. Judgment—Default.—Where a clerk of 
ourt is authorized to enter judgment upon de- 


fault, but makes a mistake 


due plaintiff, the 


as to the amount 





1 judgment is not void, but 
only erroneous.—Hodgdon y. Goodspeed, Or., 
118 Pac. 167. 

77 —Collateral Attack.—A judgment, void 

r want of jurisdiction of the parties, is sub- 
ect to collateral attack.—Empire Ranch & 
( tle Co. vy. Coldren, Colo., 117 Pac. 1005. 

78.—Default asl Inquiry.—A defendant mak- 
ing a default in an action for damages held en- 


ed to be heard on the question of damages. 
Plaff v. Pacific Express Co., Ill, 95 N. E. 1089. 
79. Justices of the Peace—Jurisdiction.—Run- 
book account held not separable for 
purpose of bringing each part within jurisdic- 
tion of justice court.—Johnson v. Klassett, 


Ga., 72 8. E. 








Intent to Steal.—To constitute 


0. Larceny 
larceny of estray, animus furandi must exist 
When the animal is taken.—Ex parte Millsap, 
Okl., 118 Pac. 1365. 

Sl. Life Estates—Improvements.—A life ten- 








ant may not charge the corpus of the estate 
with improvements, and is not entitled to com- 
pensation therefor, except in the case of an in- 


fant, where the income is invested in perma- 
nent improvements by order of court.—Gray’s 
Adm’x. v. Gray, Ky., 139 S. W. 838. 

$2 Limitation of Actions—New Starting 
Point Payment on a note by one of two obli- 


gors in behalf of the other held not to affect the 
running of limitations as against the agent.— 
Elmore v. Fanning, Kan., 117 Pac. 1019. 

83. Marriage—Incapacity to Contract.—On 
an issue as to the validity of a marriage, proof 





right ° 





of the celebration of the marriage gives to the 
party disputing its validity the burden of snow- 
ing incapacity of One of the parties by reason 
ot a prior suvsisting marriage.—Winter vy. Dib- 
bie, 111, 95 N. K. 1093. 

d4. Master’ aud Servant—bBurden of Proof.— 
Where there Was no evidence as to how plain- 
tiffs .imtestate came in contact with a fuse box 
in a power house, if he did so, plaintiff tailed 
to sustain the burden of showing that her in- 
lcState did not negligentiy contribute to the 
injury Which caused his death.—lournier Vv. 
York Mfg. Co., Me., 81 Atl. 82. 

85.——OUbedience to Orders.—Where a 
mah injured while riding on the 
an engine pursuant to orders, the 
charged that, while it was his duty to obey 
the railroad’s rules, yet, if conditions arose 
where the rules could not be followed, he was 
bound to act as an ordinarily prudent man to 
prevent loss or destruétion of property.—Chi- 


brake- 
pilot of 
court properly 


was 


cago & E. R. Co., v. Kiracofe, Ind., 95 N. E. 
Bib we 
86.——Proximate Cause.—It must appear that 


an unquestioned order Was the impelling cause 
of the act before it will relieve a servant from 
assumption of a risk, or from contributory neg- 
ligence in doing the thing ordered.—Waterman 
v. Skokomish Timber Co., Wash., 118 Pac. 36. 
87.——-Safe Appliances.—Failure of master to 
furnish servant safe place to work held to au- 
thorize action for injury, though negligence of 
fellow servant contributed to the injury.—Co- 
lumbus Mfg. Co. v. Gray, Ga., 72 S. E. 273. 
S&. Mechanics’ 








Liens—Lighting Fixtures,— 





Lighting fixtures designed especially for use in 
a hotel building and regularly attached there- 


to held material for which a lien could be had, 
—California Portland Cement Co. v. Wentworth 
Hotel Co., Cal., 118 Pac. 103. 

89.——Public Building.—Subcontractors and 
materialmen on a public building have no lien 
on the building, nor is a lien created by the 
statute requiring a bond from a contractor.— 
Ford v. State Board of Education, Mich., 132 N. 
W. 467. 

90.—Recording Contract.—A private mem- 
orandum by which a contractor agreed to com- 
plete a building for an amount less than that 


specified in the recorded contract held a part 
of the contract, and, not having been record- 
ed, the entire contract was unenforceable, un- 


der Code Civ. Proc. § 1183. 
Cal., 118 Pac. 113. 

91.——Subcontractors.—An original contrac- 
tor may by a modification of the original con- 
tract waive his right to a lien, so that no per- 
son rendering services or furnishing materials 
thereafter is entitled to a lien.—Kelly v. John- 
son, Ill, 95 N. E._ 1068. 

92.——Variance.—Variance 
initial of defendant’s name in claim of lien 
and that given in the complaint, which alleges 
that the person named in the complaint and in 
the lien are the same person, does not affect 
the sufficiency of the complaint.—Shaw vy. Mar- 
tin, Idaho, 117 Pac. 853. 

92. Mortgages—Equity.—Whether equity will 
treat a contract for the sale of real estate as 
a mortgage depends on the intention of the 
parties to create a mortgage.—aArnold v. Fras- 
er, Mont., 117 Pac. 1064. 

94..—-Parol Evidence.—A deed must speak 
for itself, and a condition cannot be ingrafted 
upon a deed absolute in form by parol evi- 
dence.—Harmon y. Grants Pass Banking & 
Trust Co., Or., 118 Pac. 188. 


95. Municipal Corporations—Care of Streets. 





Condon vy. Donohue, 


between second 


—A municipal corporation is not an insurer 
against accidents to pedestrians along its 
streets, but is only required to use ordinary 


care to keep its streets reasonably safe for or- 
dinary travel by persons using ordinary care.— 
Boender v. City of Harvey, Ill.. 95 Atl. 1084. 
96.——Negligence.—A municipal corporation, 
though not liable for mere consequential dam- 
ages resglting from ordinarily careful admin- 
istration of a reasonably prudent plan of street 
improvement, is liable for negligence or mal- 
administration in the execution of a _ public 
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work.—Giaconi v. City of Astoria, Or., 118 Pac. 
180. 

97. Policeman.-—A policeman can recover 
damages from the city for injuries caused by 
its neglect in keeping a highway in proper re- 
pair.—Kennedy v. City of Savannah, Ga., 72 S. 
E. 160. F 


98.——Rights of Pedestrians.—Pedestrians at 
street crossings bewildered by the approach of 
an automobile held not, as a matter of law, guil- 
ty of contributory negligence.—Smith v. Coon, 
Neb., 132 N. W. 535. 

99. Neglige nce—Joint Negligence.—W here 
the joint negligence of two or more persons 
results in injury to another, and the negligence 
of each of such persons is a concurring proxi- 
mate cause of such injury, then each is liable 
in damages for the injuries so caused by the 
joint acts of all.—Spear v. United Railroads of 
San Francisco, Cal., 117 Pac. 956. 

100.——Jury Question.—To make 
guilty of contributory negligence as a 
of law, his conduct must have been so reck- 
less as to preclude a difference of opinion as 
to its character.—McCarthy v. Clarke, Md., 81 
Atl. 12. 

101.——-Verdict on Conjecture.—The rule that, 
where plaintiff’s evidence is consistent, both 
with defendant's negligence and absence of neg- 
ligence, plaintiff cannot prevail, held to apply 
only where plaintiff’s evidence, when consider- 
ed alone, has such an effect.—James v. Robert- 
son, Utah, 117 Pac. 1068. 

102. Offieers—Judicial Functions.—Quasi ju- 
dicial officers cannot be held personally liable 
for errors while honestly exercising within their 
jurisdiction the judicial functions of their of- 
fices, however erroneous their judgment may 
be.—Salt Lake County y. Clinton, Utah, 117 
Pac. 1075. 

105. Partnership—Real Estate.—Articles of 
copartnership may provide that firm real es- 
tate may be treated as personalty, and sold by 
the surviving partner for the settlement of the 
firm debts.—Sherrod v. Mayo, N. C., 72 S. E. 
216 

104. Test of Relation—An agreement to 
share losses, so as to create a partnership, may 
be inferred from other provisions of the part- 
nership contract, the nature of the business, 
and the relation of the parties to it.—Haswell 
v. Standring, Iowa, 132 N. W. 417. 

105. Pleading—Amendment.—Where 
has been brought against a corporation, the 
record cannot be amended by naming as defen- 
dant_a partnership of the same name.—Girardi 
v. Laquin Lumber Co., Pa., 81 Atl. 63. 

106. Principal and Agent—Fidelity of Agent. 

The relation of principal and agent is one of 
trust, and the principal may rely upon. the 
agent's faithfulness, until receiv'nge notice that 
he is not trustworthy.—Haswell vy. Standring, 
Iowa. 132 N. W. 417. 

107. Railroads—Railroad Commission.—A 
railroad commission must have express author- 
ity for its acts, as no authority wil! be implied. 
—State v. Corvallis & E. R. Co., Or., 117 Pac. 
980. 

108 Railroad 
companies are 


plaintiff 
matter 


action 


Comm ission.—If railroad 
required by statute to erect 
Suitable depots, the power to determine when 
they should be required to erect a depot at a 
particular place may be delegated to a railroad 
commission.—State v. Corvallis & E. R. Co.. Or., 
117 Pac. 980. 

109. Reeeivership—Liability for 
procuring a receiver of a corporation on false 
allegations held chargeable with the expenses 
and compensation of the receiver.—Hall vy. Wil- 
son, Wash., 118 Pac. 16. 

110. Reformation of Instruments—Richt of 
Action.—To sustain a suit to reform a deed, it 
is essential that the antecedent contract be bas- 
ed on a valuable consideration, and that those 
seeking reformation are not mere volunteers,— 
Harvey v. Hand, Ind., 95 N. E. 1020. 

111. | Release—Fraud.—One executing a 
lease for personal injuries received is b 
thereby, unless he was induced to execu 


Costs.—One 





through fraud or misrepresentations.—Lax-Fos 
‘Co. v. Rowlett, Ky., 139 S. W. 836. 

112. Sales—Executed Contract.—The deliv- 
ery of samples from which goods ordered are 
selected does not make the contract executed 
within rule as to right to maintain action for 
price after notice by buyer of refusal to accept 
the goods.—L. Black Co. v. Kaplan, Ga., 72 S. 
EK. 303. 

113.— Measure of Recovery.—Where the 
price of goods not delivered is to be subsequent- 
ly ascertained, the contract is not enforceable 
until the price is agreed on.—Jules Levy & Bro. 
v. A. Mautz & Co., Cal., 117 Pac. 936. 

114. Offer to Return.—In an action on a 
note given for the price of machinery, it is er- 
ror to charge that defendant could not assert 
failure of consideration because of defects, un- 
less he offered to restore plaintiff to his for- 
mer status.—Toole v. Daniel, Ga., 72 S. E. 270. 

115.——Refusal by Buyer.—Where there was 
no market value at the time and place of a 
buyer’s wrongful refusal to accept the goods, 
the seller could hold them for a reasonable 
time, or seek a market within a _ reasonable 
time.—Piowaty v. Sheldon, Mich., 132 N. W. 
517. 

116. Searches and Seizures—Enforcement. 
A search warrant cannot be legally enforced 
se long after its issuance that the search could 
not be reasonably considered a bona fide ef- 
fort to recover the property described.—Far- 
mer v. Sellers, S. C., 72 S. E. 224 

117. Specific Performance—Default of Plain- 
tiff—Where failure to convey is due to refusal 
of the purchaser to pay. the price, he is not 
entitled to specific performance.—Rossbach _ v. 
Micks, Neb., 

118.—Inchoate Dower.—Where the purchas- 
er knows the vendor has a wife, equity will 
not enforce contract of husband by ascertain- 
ing the present value of the inchoate dower of 
the wife, and abate the price.—Kuratli v. Jack- 
son, Or., 118 Pac. 192. 

119. Set-of and Counterclaim—Bills and 
Notes.—The maker of a note may, as a set-off, 
show that the pavee was, at the time of making, 
and still is, his debtor.—Carver v. San Joaquin 
Cigar Co., Cal., 118 Pac. 92. 

120.——Shareholder in Corporation.- 
holder who purchased his stock for less than 
par held not entitled to set off payment 
of a note of the corporation as a payment up- 
on his subscription.—Utica Fire Alarm Tele- 
graph Co. v. Waggoner Watchman Clock Co., 
Mich., 132 N. W. 502. 

121. Taxation—Right of Grantee to Pay.— 
A grantee can pay the tax against the convey- 
ed premises upon the grantor’s refusal to do 
so, and was not bound to wait until the prop- 
erty was sold in order to sue for breach of war- 
ranty.—George A. Lowe Co. vy. Simmons Ware- 
house Co., Utah, 117 Pac. 874. 4 

122. Tenancy in Common—Possession by One 
Tenant.—Possession of one tenant in common is 
the possession of the other cotenants, especially 
where all »°f the parties derive title from the 
same deed or from the same ancestor.—Long v. 
Morrison, Ill., 95 N. E. 1075. 

123. -Rights of Tenants Inter Sese.—A ten- 
ant in common, having sold the land at a speci- 
fied rate, held the agent of his cotenant, and 
therefore required to account to him for the 
amount actually secured for the common prop- 
erty.—Shaw v. Shaw, Cal., 117 Pac. 1048. 

124. Trusts—Statute of Frauds.—A construc- 
tive trust in land arising out of fraud is not 
within the statute of frauds.—Orr v. Perky Inv. 
Co., Wash., 118 Pac. 19. 5 

125. Vendor and Purchaser—Reasonable Time. 
—Where time is not of the essence of a con- 
tract between vendor and purchaser, the ven- 
dor is entitled to a reasonable time in which to 
correct a technical defect in the title-——Milton 
v. Crawford, Wash., 118 Pac. 32. 

———Rescission.—A vendor who has waiv- 
ent cannot exercise right to rescind 
rst tendering a proper deed, and de- 

o»avymest.—Dillingham v. Kerr, Tex., 
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